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SHrateb States Court o! Appeals 

District of Columbia 


No. 9764 


Paul J. Sedgwick, Appellant, 
vs. 

Albert F. Beasley, Receiver, Appellee . ! 


BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This is an appeal by Paul J. Sedgwick, a member of the 
Bar of this Court, from a Final Order of the District 
Court of the United States for the District of Columbia 
entered on October 28, 1947. Jurisdiction in the said Dis¬ 
trict Court is derived under Title 11, Section 30j>, D. C. 
Code of Laws (1940 edition), being alleged in plaintiff’s 
Complaint (J. A. 2). This Court has jurisdiction to 
review the judgment or final order under the provisions 
of Title 17, Section 101, of said Code, respecting appeals. 

STATEMENT OF CASE 

On June 30, 1947, appellant filed suit in the Municipal 
Court (Civil Action No. A-23,162) against Keystone Mu¬ 
tual Casualty Company, a corporation, for expenses in- 
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curred and attorneys’ fees for services rendered in certain 
cases which his office handled as counsel for said Insur¬ 
ance Company. In the case, plaintiff sued out writs of 
attachment before judgment under Title 16-301 of the 
said District of Columbia Code, attaching two automobiles 
and $1709.71 on deposit in a local bank. Approximately 
two weeks later, while said Municipal Court case was 
pending and the attachments aforestated were in force, 
application for the appointment of a Receiver for the In¬ 
surance Company aforesaid was filed in the District Court 
aforesaid, being Civil Action No. 2839-47, and by Order 
entered therein on July 11, 1947, appellee, Albert F. Beas¬ 
ley, was appointed receiver for said insurance Company; 
said Receiver qualified thereunder by giving bond on July 
14, 1947. 

Thereafter, two (2) motions were filed and argued in 
District Court, one, a Motion by the Receiver praying for 
the release of the attachments before judgment levied in 
the Municipal Court Case; the other, a Motion by the 
Appellant, for leave of the District Court to proceed with 
and in the Municipal Court Case to a hearing and final 
determination of that Case on its merits. By its Order, 
dated October 28, 1947, said District Court granted Ap¬ 
pellee’s Motion and released the attachments sued out in 
the Municipal Court Case, changing the possession of 
property; and overruled Appellant’s Motion and denied 
him the right to proceed in and with the said Municipal 
Court Case, from which final order this appeal is taken. 

STATEMENT OF POINTS 

1. Said District Court erred in refusing appellant the 
right to proceed in and with Municipal Court Civil Action 
No. A-23,162, said Municipal Court having original, exclu¬ 
sive and complete jurisdiction of the cause and the attach¬ 
ments levied therein. Said District Court erred in staying 
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the jurisdiction and processes of the Municipal Court 
therein, under the facts and circumstances thereof. 

2. The District Court erred in releasing the attach¬ 
ments in question, and changing the possession of (property 
from the United States Marshal to the Receiver. 

3. The District Court abused its discretion and erred in 
exercising its injunctive powers under the circuipstances. 

SUMMARY OF ARGUMENT 

1. The attachments in question were levied iq accord¬ 
ance with Title 16, Section 301, of the D. C. Cojde (1940 
edition). District residents will be protected thereunder 
and they are entitled to the benefits of the Statute when 
the facts justify issuance of writs of attachment, when 
they have complied with the provisions thereof. The Re¬ 
ceiver (Appellee here) has not and does not question the 
form, substance or sufficiency of the Pleadings and sup¬ 
porting Affidavit filed in Municipal Court Cjase No. 
A-23,162. 

2. A local attaching creditor, whose claim is Jneritori- 
ous, who has properly invoked the jurisdiction of {he court 
and has complied with the law in all respects, should not 
be denied the right to proceed to a hearing and determina¬ 
tion of his case in the (Municipal) court having original 
and exclusive jurisdiction thereof. 

3. A subsequent receivership proceeding is no bar to 
an exercise of rights by a law-complying local ^aching 
creditor whose litigation was commenced and who^e rights 
became fixed prior to such proceedings, where requisites 
of jurisdiction have been met. 

4. A dissolved corporation may be sued. 

5. The Municipal Court aforesaid has origins,1, exclu¬ 
sive and complete jurisdiction over the parties and subject- 
matter involved in its Civil Action No. A-23,162. 
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6. The District Court erred in enjoining appellant 
(plaintiff in Civil Action No. A-23,162) from prosecuting 
said cause to a conclusion, and abused its judicial discre¬ 
tion in so doing. 


ARGUMENT 

The plaintiff in MC#A-23,162, by his pleadings and 
affidavit, properly and completely invoked the jurisdiction 
of the Municipal Court to hear and determine said cause 
on its merits. As there has been no challenge or denial 
thereof by the Appellee, no further argument would ap¬ 
pear to be necessary. The Appellee, by his counsel of 
record, filed therein a general appearance as attorney 
for the Keystone Mutual Casualty Company, defendant, 
and he requested and obtained a continuance of the case. 
That the Municipal Court had jurisdiction of parties and 
subject-matter, there can be no doubt. The sufficiency and 
propriety of the writs of attachment are unchallenged. 
The U. S. Marshal took, and retained, possession of the 
property attached. 

Regarding service of process and jurisdiction in the 
Municipal Court Case, (1) attaching the property in ques¬ 
tion gave said Court jurisdiction, being an action In Rem; 
and (2) the summons and Complaint were personally 
handed to Howard E. Hechtman, Washington Manager of 
said Insurance Company, (J. A. 10A). 

4 Am. Juris, Section 6, states the law to be, as follows: 

‘ ‘ Sec. 10: The main action in an attachment pro¬ 
ceeding is * * in rem until jurisdiction of the defend¬ 
ant is secured. Thereafter it is in personam and also 
in rem, unless jurisdiction of the res is lost as by 
dissolution of the attachment. 

Sec. 11: The attachment proper is always in rem. 
(citing Ownbey vs. Morgan, 256 U. S. 94). 


Sec. 13: An action commenced by attachment does 
not become an action in personam merely because of 
the special appearance of the defendant for the sole 
purpose of removing the cause to a Federal Court, 
(citing Clark vs. Wells, 203 U. S. 164.)” 

In W. B. Moses & Sons vs. Hayes, 36 App. D. Cl, 201, it 
was held, 

“the (attachment) proceeding being in rem, |the levy 
of the writ is the one essential requisite to Ijurisdic- 
tion.” 

Argument: Part Two 

Neither the prior (Pennsylvania) liquidation/^eeeiver- 
ship proceeding, nor the subsequent (District of Columbia) 
receivership proceeding, can deprive appellantj of his 
rights. Neither dissolution nor cessation of oper4tions of 
a corporation works an abatement of appellant’(s rights 
or cause of action and court proceedings in furtherance 
thereof. 

“The law is well established that a dissolved Corpora¬ 
tion may be sued in its corporate name.” 

Lyman vs. Knickerbocker Theatre Co., 55 Apb. D. C., 

323; 5 F. (2) 538; | 

Bloedorn vs. Washington Times Co., 67 App. D. C., 

91; 89 F. (2) 835; 

Union Provision & Distributing Corp. vs. Thos. J. 

Fisher & Co., 49 A. (2d) 85. 

In Hammond vs. National Life Association, 58 App. Div. 
453; 69 NYS. 575, 168 NY 262, the Court said, j 

“To consider a foreign corporation, dissolved and 
dead in the domicil of its origin, so far alive in this 
State (New York) as to permit an action to be brought 
against it, is exceedingly reasonable and quite within 
the rules of good sense, and not forbidden by any rule 
of positive law.” 

“Certainly, whatever may be the legal fiction as to 
the existence of the corporation after the entry of the 
Connecticut decree, it is quite clear that th^t judg- 
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ment did not at that instant operate to deprive the 
corporation of its property in this State, or to vest 
it in any other person as against a creditor here.” 

The District of Columbia Code of Laws, Title 29, Section 
716, provides: 

“No action pending in favor of or against any cor¬ 
poration shall be discontinued or abate by the dis¬ 
solution of the corporation, whether such dissolution 
occur by the expiration of its charter or otherwise, 
but all such actions may be prosecuted to final judg¬ 
ment in its corporate name; and on all judgments so 
obtained, whether before or after its dissolution, exe¬ 
cution may be had and satisfaction enforced in such 
corporate name.” 

Other sections immediately following the foregoing Section 
tend to support appellant’s contention. 

In Clark vs. Willard, 294 U. S., 211, 79 L. ed. 865, the 
United States Supreme Court considered a similar situa¬ 
tion, and held, as follows: 

“On writ of certiorari to the Supreme Court of the 
State of Montana to review a decree according prior¬ 
ity to local creditors of an insolvent foreign corpora¬ 
tion over the claim of its Statutory Liquidator to its 
property with the State. Affirmed. 

“Every state has jurisdiction to determine for itself 
the liability of property within its territorial limits 
to seizure and sale under the process of its courts.” 

The appellant, by the Order of the District Court ap¬ 
pealed from, is being denied his Constitutional rights. He 
for years was attorney for the Insurance Company afore- 
stated; he incurred substantial expense in its cases for 
court costs, U. S. Marshal fees, witnesses’ fees, transcripts 
of court proceedings and testimony and other usual items 
of expense; he sought reimbursement therefor and for serv¬ 
ices rendered that Company in the suit he filed in Munici¬ 
pal Court; he learned that local representatives of the 
Company had been directed to remove from the District 
of Columbia automobiles and other corporate assets and 


deliver the same to the Home Office at Pittsburgh, Penn¬ 
sylvania; one automobile had already been lost by re¬ 
moval from this District; and the information which came 
to appellant’s notice made it clear that the appellant and 
others in this District would be left high and dry insofar 
as collection possibilities for their just claims were con¬ 
cerned. Appellant filed suit and attached some of the 
Company’s assets before they would be dissipated or 
removed; appellant seeks only to be paid for his work 
and labor. He was diligent in filing for and enforcing 
his rights. He will diligently prosecute his Municipal 
Court case as soon as this Court sets for naught the 
District Court Order appealed from. He should not have 
been denied his rights in District Court; he asks th^s Court 
to restore to him those rights. 

CONCLUSION 

It is respectfully submitted that the Final Order of the 
District Court aforesaid, dated October 28, 1947, changing 
the possession of property and denying appellant the right 
to prosecute his Municipal Court Case, with attachments, 
should be vacated and set for naught, and the action re¬ 
manded to the District Court with directions to vacate and 
set aside said Order, or in lieu thereof to modify the 
same as to this Court may seem just and proper^ 

Paul J. Sedgwick, 

Barr Bldg., 

Washington 6, D. C. 

. i 

Attorney for Appellant, 
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Filed July 11, 1947 Charles E. Stewart, Clerk 
IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
JAMES F. MALONE, JR., Insurance Commissioner of 
the Commonwealth of Pennsylvania, as such, Liquida¬ 
tor of Keystone Mutual Casualty' Company, a Corpo¬ 
ration, Dissolved, North Office Building, Harrisburg, 
Pennsylvania, Plaintiff, 

vs. 

KEYSTONE MUTUAL CASUALTY COMPANY, a Cor¬ 
poration, Dissolved, 1129 Twentieth Street, N. W., 
Washington, D. C., Defendant 

No. 2839 

Complaint for Ancillary Receivership 

1. This is an equitable action and this Court has juris¬ 
diction under its general equitv powers, including Sec. 
11-306,1940 D. C. Code. 

2. Plaintiff is the Insurance Commissioner of the Com¬ 
monwealth of Pennsylvania; and defendant is a corpora¬ 
tion organized under the laws of the State of Pennsylvania 
for the transaction of insurance business and having an 
office and place of business in the District of Columbia. 

3. On or about June 26,1947, an order and final decree 
was entered in the case of Commonwealth of Pennsyl¬ 
vania, Ex Rel. T. McKenn Chidsey, Attorney General, vs. 
Keystone Mutual Casualty Company, in the Court of 
Common Pleas of Dauphin County, Commonwealth Docket 
No. 129, Term 1947, wherein it was found that the said 
Keystone Mutual Casualty Company was insolvent, and 
that its further transaction of business would be hazardous 
to its policy-holders or its creditors or the public; and it 
was ordered and adjudged that the business of defendant 
be closed and the Insurance Commissioner of the Com¬ 
mon-wealth of Pennsylvania was directed to take possession 
of the property of defendant in accordance with the pro¬ 
visions of the Act of the General Assembly of May 17, 
1921 (P. L. 789); and that defendant be dissolved, its 



charter vacated and its corporate existence ended and its 
business and affairs liquidated by and under the direction 
of the Insurance Commissioner of the Commonwealth of 
Pennsylvania; and a duly certified copy of said order and 
final decree so entered is attached hereto as Plaintiff’s 
Exhibit No. 1 and made a part hereof. 

4. Plaintiff further alleges that defendant wks for¬ 
merly lawfully engaged in the insurance business in the 
District of Columbia but that its license so to do has re¬ 
cently been revoked; that it has an undetermined number 
of creditors in the District of Columbia; that the afore¬ 
said order and final decree enjoins and restrains defend¬ 
ant, its officers, agents, and employees, from transacting 
any business of the company or disposing of any of its 
property; and further enjoins and restrains all persons 
from instituting or from prosecuting any action at law 
or in equity against defendant. 

5. Plaintiff further alleges that he is advised that the 
last mentioned provision of the aforesaid order and final 
decree does not have any extra-territorial effect; that de¬ 
fendant owns and possesses certain property in the Dis¬ 
trict of Columbia, consisting of certain monies on deposit 
in the Liberty National Bank located at Fifteenth and 
Eye Streets, N. W., and valuable furniture and fixtures 
located at defendant’s office at 1129 Twentieth Street, 
N. W., Washington, D. C.; and that the total vajlue of 
defendant’s assets in the District of Columbia is believed 
to be in excess of the sum of $3,000. 

6. Plaintiff further alleges that on or about June 30, 
1947, an action was instituted by Paul J. Sedgwick against 
defendant in the Municipal Court for the District of 
Columbia, being Civil Action No. A-23162, wherein plain¬ 
tiff seeks to recover a judgment against defendant Jin the 
amount of $3,000, with interest and costs; and that iji con¬ 
nection with said action, the plaintiff, Paul J. Sedgwick, 
has caused a writ of attachment before a judgment} to be 
issued and directed to the said Liberty National Bank; 
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that the sum of $1,709.71 has been attached; and that on 
or about July 2, 1947, another action was instituted in 
this Court by William W. Eaton, being Civil Action No. 
2715-47, wherein he seeks to recover a judgment against 
defendant in the amount of $5,000, and also further relief. 

7. Plaintiff further alleges that certain other creditors 
of defendant are threatening suit against the property of 
defendant and that other attachments may be issued 
against the property of defendant; that in the event that 
additional actions are brought, defendant would have no 
valid or legal defense since it has considerable outstand¬ 
ing and past-due obligations; and if additional attachments 
are issued, the creditors of defendant, as well as plaintiff, 
will sustain irreparable damage and loss by reason of court 
costs and damage incident to such interference with prop¬ 
erty of defendant. 

8. By virtue of the laws of said Commonwealth, the 
Insurance Commissioner aforesaid became vested by oper¬ 
ation of the law with title to all of the property, contracts, 
and rights of action of the said Keystone Mutual Casualty 
Company, Dissolved, under the Act of the General As¬ 
sembly of the Commonwealth of Pennsylvania approved 
May 17, 1921, P. L. 789, Art. V, Section 506; 40 P. S. 
Section 206, which provides: 

“If, on a like application and order to show cause, and 
after a full hearing, the court shall order the liquidation 
of the business of such company, association, exchange, 
society or order, such liquidation shall be made by and 
under the direction of the Insurance Commissioner, who 
shall be vested by operation of law with title to all of 
the property, contracts, and rights of action of such com¬ 
pany, association, exchange, society or order as of the 
date of the order so directing him to liquidate. The filing 
or recording of such order in any record office of the State 
shall impart the same notice that a deed, bill of sale, or 
other evidence of title, duly filed or recorded by such com¬ 
pany, association, exchange, society or order, would have 



imparted. The order of liquidation shall, unless otherwise 
directed by the court, provide that the dissolution of the 
company, association, exchange, society, or ordef shall 
take effect upon the entry of such order in the office of the 
clerk of the county wherein such company, association, 
exchange, society, or order had its principal office for the 
transaction of business.” 

Plaintiff further alleges that he is advised that| it is 
absolutely necessary, for the preservation of the prpperty 
of defendant and the protection of all creditors inter¬ 
ested herein, that an ancillary receiver be appointed by 
this Court; and that inasmuch as he is Statutory Liquida¬ 
tor of defendant in the Commonwealth of Pennsylvania, he 
should logically be appointed as ancillary receiver jof de¬ 
fendant in this jurisdiction. 

WHEREFORE, the premises considered, plaintiff prays 
judgment as follows: 

1. That an order be entered herein appointing plaintiff 
as ancillary receiver of all of the property, asset)*, and 
effects of Keystone Mutual Casualty Company, whi^h are 
situated within the District of Columbia, to care for and 
preserve the same until further order of this Court. 

2. That an order of this Court be entered directing 
the officers, agents, and employees of defendant and of all 
other persons, including creditors, to deliver unto the pos¬ 
session of the ancillary receiver so appointed, all the prop¬ 
erty of Keystone Mutual Casualty Company which is not 
exempt by law and otherwise to comply with the terms 
of the said order. 

3. That defendant and its officers, agents, and em¬ 
ployees and all other persons be restrained and enjoined 
from in any way interfering with the possession of said 
property other than to turn the same over to the said 
ancillary receiver. 

4. That all persons be enjoined and restrained from 
instituting or from prosecuting any action against Key¬ 
stone Mutual Casualty Company. 
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5. For such other and further relief as to the Court 
seems just and proper. 

James F. Malone, Jr. 

Insurance Commissioner of 
the Commonwealth of Penn¬ 
sylvania, 

Statutory Liquidator of 
Keystone Mutual Casualty 
Company (Dissolved) 

Bv A. G. Costello 
A. G. Costello 
Special Deputy Insurance 
Commissioner in charge of 
liquidation of Keystone 
Mutual Casualty Company 
(Dissolved) 

Gardiner, Earnest & Gardiner 

Bv James M. Earnest 
% 

Attorneys for Plaintiff 

STATE OF PENNSYLVANIA | 

COUNTY OF ALLEGHENY J SS ' 

I, A. G. COSTELLO, being first duly sworn according to 
law, depose and say that I am Special Deputy Insurance 
Commissioner of the Commonwealth of Pennsylvania in 
charge of liquidation of Keystone Mutual Casualty Com¬ 
pany (Dissolved) and have read the foregoing Complaint 
by me subscribed and know the contents thereof; and that 
I verily believe the same to be true. 

A. G. Costello 
A. G. Costello 




Subscribed and sworn to before me this 9th day of 
July, 1947. 

W. F. Aull 
W. F. Atjll 
N otary Public, Pa. 

My commission expires March 12, 1951. 

(Seal) 

* * • • * 

Filed Aug 11 1947 Charles E. Stewart, Clety 

Motion for Order Releasing Attachments Before 

Judgment j 

Comes now Albert F. Beasley, Receiver, and inoyes the 
Court to enter an order herein releasing certain attach¬ 
ments before judgment heretofore made by Paul J.| Sedg¬ 
wick, and for grounds therefor shows: 

1. The said Albert F. Beasley was appointed Receiver 
of the above named defendant in the District of Columbia 
by an order entered herein on July 11, 1947; and he there¬ 
after duly qualified and is now acting as such Receiver. 

2. On June 30, 1947, the said Paul J. Sedgwick, as 

plaintiff, filed an action against the above named defend¬ 
ant in the Municipal Court for the District of Colombia, 
being Civil Action No. A-23162. | 

3. Simultaneously with the institution of said Municipal 
Court Action, the said Paul J. Sedgwick caused certain 
attachments before judgment to be issued in pursuance of 
Title 16-301, 1940 District of Columbia Code; and on June 
30, 1947, attached the sum of $1,709.71 standing tb the 
credit of the above named defendant in the Liberty Na¬ 
tional Bank, Fifteenth and Eye Streets, N. W., Washing¬ 
ton, D. C., and likewise attached a 1947 Plymouth Coupe 
Automobile, Motor No. P15319578, which has beei^ ap¬ 
praised by A. Adam Weschler & Son, Inc. as of the Value 
of $1,600, and a 1947 Oldsmobile Two-Door Sedan, Motor 
No. 6-975014, which has been appraised by A. ^dam 
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Weschler & Son, Inc. as of the value of $1,900 and title 
to which is in the above named defendant. 

4. On July 24, 1947, Albert F. Beasley, as Receiver 
aforesaid, filed a Suggestion of Dissolution of the above 
named defendant in said Municipal Court Action and also 
a Motion for Leave to Intervene for the sole purpose of 
vacating said attachments before judgment and to abate 
said action. 

5. On August 8, 1947, an order was entered in said 
Municipal Court Action, overruling the said motion of the 
Receiver, without prejudice and suspending all further 
proceedings in said Municipal Court Action during and 
until the outcome of proceedings in this Action, subject 
to such appropriate orders or decisions as may be entered 
or rendered in this Action affecting the subject matter of 
the attachments before judgment; and said order further 
provides that the suspension of proceedings in said Munici¬ 
pal Court Action shall be without prejudice to the rights 
of Albert F. Beasley as Receiver of the assets of the above 
named defendant in the District of Columbia and without 
prejudice to any lien, priority or preferred right, if any, 
which may have accrued to the said Paul J. Sedgwick 
as a result of the aforesaid attachments before judgment. 

6. That as appears from the original complaint filed 
herein, the above named defendant was dissolved under 
the applicable laws of the Commonwealth of Pennsylvania 
on June 26, 1947, its Charter vacated and its corporate 
existence ended. 

7. That as shown by the order entered herein on July 
11, 1947, the said Albert F. Beasley was vested with all of 
the properties, assets and effects of the above named de¬ 
fendant which are situate in the District of Columbia; and 
all persons are enjoined from in any way disturbing the 
possessions of the Receiver and from prosecuting any 
actions or suits which affect the property of the above 
named defendant. 
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8. That since the above named defendant was dissolved 
on June 26, 1947, neither the Municipal Court Action in¬ 
stituted by Paul J. Sedgwick on June 30, 1947, }ior the 
attachments before judgment which vrere issued o^i June 
20, 1947, can be maintained by the said Paul J. Sedgwick. 

9. That since the above named defendant has been 
dissolved the said Municipal Court Action is abated. 

10. That the attachments before judgment, being an¬ 
cillary to said Municipal Court Action, can not b|j sepa¬ 
rately maintained and should be dissolved. 

11. That neither of the aforesaid automobiles ar4 neces¬ 
sary for use in the conduct or management of the affairs 
of the Receivership, are subject to rapid depreciation and 
are now in storage at the instance of the United States 
Marshal at a cost of $2.00 per day. 

12. That if the aforesaid attachments before judgment 
are dissolved or vacated, the Receiver believes that! it will 
be to the best interest of the estate, in order to avoild stor¬ 
age charges and depreciation, that the same be promptly 
removed and sold. 

WHEREFORE, the premises considered, it is jprayed 
as follows: 

1. That an order be entered herein releasing the! afore¬ 
said attachments before judgment; or in the alternative, 
that an order be entered herein directing the said if’aul J. 
Sedgwick to file a release of the aforesaid attachments 
before judgment in said Municipal Court Action No. 
A-23162, and to transfer and deliver the two autoihobiles 
hereinabove referred to, to the Receiver, free ancj. clear 
of any liens or storage charges. 

2. That if the aforesaid attachments before judgment 
in said Municipal Court Action are released or dissolved, 
the Receiver be authorized to sell the two automobiles, 
either at public auction to the highest bidder, or at pri¬ 
vate sale, for not less than the appraised value thereof. 
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3. For such other and further relief as to the Court 
may seem just and proper. 

Gardiner Earnest & Gardiner 
By James M. Earnest, 

James M. Earnest, 

1118 Woodward Bldg. 

Attorney for Receiver. 

•> 

* • * * 

Paul J. Sedgwick, a member of this Court and plaintiff 
in Municipal Court Cause Civil Action No. A 23,162, 
appearing specially for the purposes of the two Motions 
presented, objects to the Receiver’s Motion for an Order 
releasing attachments and moves the Court for an order 
granting leave to the Municipal Court to proceed to hear¬ 
ing and determination of its said case aforestated, * • • 

• # • * 

Filed Aug 16 1947 Charles E. Stewart, Clerk 

Affidavit 

District of Columbia, ss: 

Paul J. Sedgwick, being first duly sworn on oath, de¬ 
poses and says, as follows: 

1. That H. E. Hechtman was an Agent of the Keystone 
Mutual Casualty Company and Manager and Company 
Representative in the District of Columbia during June, 
1947; that said Agent conducted the affairs of the Com¬ 
pany in this District on June 30, 1947; that he continued 
serving the Company and the Pennsylvania Liquidator for 
a week or two in July, 1947, and handled corporate busi¬ 
ness and kept open the Washington office of the Company 
for its business purposes. That other Company employees 
were retained and worked in the Company office to July 1, 
1947. That the Company did not discontinue its business 
activities until after affiants suit and attachment had beei 
filed. 
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2. That the Company owned, in addition to the attached 
automobiles, a Chevrolet coupe automobile which was 
part of the Company’s assets in this District. The Penn¬ 
sylvania Court and/or Pennsylvania Receiver took control 
of said car; sold it for $150.00, although the vehicl^ was 
of a market value of between five and six hundred dollars, 
and transferred title thereto; that the $150.00 proceeds 
-were not returned to the District of Columbia where the 
automobile had been, but were deposited in bank in Penn¬ 
sylvania, beyond the reach of local creditors. 

Paul J. Sedgwick 

Subscribed and sworn to before me this 14th day of 
August, 1947. 

Dorothy B. Porto 
Notary Public, D. C. 

My Commission Expires March 22, 1951. 

# # # # 

Filed Oct 28 1947 Harry M. Hull, Clerk 

Order 

This cause coming on to be heard upon the motion of 
Albert F. Beasley, Receiver, for an order releasing certain 
attachments before judgment heretofore made in Municipal 
Court Action No. A23-162, wherein Paul J. Sedgwick has 
attached the sum of $1,709.71 standing to the credit of 
defendant in the Liberty National Bank, 15th anci Eye 
Streets, N. W., Washington, D. C., and a 1947 Plymouth 
Coupe Automobile, Motor No. P15319578, and a 1947 Olds- 
mobile Two-Door Sedan, Motor No. 6-975014; the memo¬ 
randum of points and authorities of Paul J. Sedgwick in 
opposition thereto; the motion of Paul J. Sedgwick for 
an order granting leave to Municipal Court to proceed 
and determine said Municipal Court Action No. A23-162; 
and oral argument of counsel; wherefore, upon consider¬ 
ation thereof it is by the Court this 28th day of October 
1947 
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ADJUDGED and ORDERED that Albert F. Beasley, 
Receiver, be and he hereby is directed to take over and 
reduce to possession the sum of $1,709.71, now standing 
to the credit of Keystone Mutual Casualty Company in the 
Lincoln National Bank, Washington, D. C. notwithstand¬ 
ing the aforesaid attachment thereof which has issued in 
said Municipal Court Action No. A23-162, and that he 
hold the same subject to the further order of this court; 
and it is further 

ADJUDGED and ORDERED that Albert F. Beasley, 
Receiver, be and he hereby is directed to take over and 
reduce to possession the 1947 Plymouth Coupe Automo¬ 
bile, Motor No. P15319578 and the 1947 Oldsmobile Two- 
Door Sedan, Motor No. 6-975014, notwithstanding the 
aforesaid attachments thereof which have issued in said 
Municipal Court Action No. A23-162, and that he hold the 
same or the proceeds thereof realized in the event of a 
sale of the automobiles as authorized and directed under 
the order of this Court entered on August 21, 1947, until 
further order of this court; and it is further 
ADJUDGED and ORDERED that this order shall be 
without prejudice to any lein, priority or preference 
which the said Paul J. Sedgwick may have or assert in 
this proceeding, to either the above bank account, the auto¬ 
mobiles or the proceeds realized in the event of a sale 
thereof; and leave is hereby given the said Paul J. Sedg¬ 
wick to intervene in this proceeding for the purpose of 
asserting any such claim; and it is further 
ADJUDGED and ORDERED that the aforesaid motion 
of Paul J. Sedgwick upon order granting leave to the 
Municipal Court to proceed and determine said Municipal 
Court Action No. A23-162 be, and the same hereby is de¬ 
nied. 

David A. Pine 
Justice 

Seen & objected to. 

P. J. Sedgwick 
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6 Filed Jul 11 1947 

Plaintiff’s Exhibit No. 1, Attached to Complaint. 

In the Court of Common Pleas of Dauphin County 
Commonwealth Docket No. 129 
Term, 1947 

Commonwealth of Pennsylvania Ex eel. T. McKeen 
Chidsey Attorney General 

v. 

Keystone Mutual Casualty Company 

Order and Final Decree. 

And now, June 26,1947 it appearing to the court tha|t the 
Attorney General of the Commonwealth of Pennsylvania, at 
the relation of the Insurance Commissioner of the Common¬ 
wealth, has filed herein a Suggestion dated June 25, :.947, 
praying for a Rule upon the Keystone Mutual Casualty 
Company, its agents, officers and employes, enjoining| and 
restraining them from transacting any of the business of 
said company or disposing of any of its property, anc| en¬ 
joining and restraining all persons from instituting or 
prosecuting any actions at law or in equity against key¬ 
stone Mutual Casualty Company, and directing Keys|tone 
Mutual Casualty Company to show cause why its business 
should not he closed and the Insurance Commissioner of the 
Commonwealth of Pennsylvania should not take possession 
of its property and conduct its business, and after full Rear¬ 
ing by said court to order that said Keystone Mutual Cas¬ 
ualty Company be dissolved, its charter vacated and its [cor¬ 
porate existence ended, and its business and affairs ljqui-' 
dated by and under the direction of the Insurance Commis¬ 
sioner and for such other relief as the nature of the case and 
the interest of its policyholders, creditors and the public 
may require; and it further appearing that prior to the 
issuance of the said Rule the said Keystone Mutual Cas- 
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ualty Company, appeared by its attorney, waived the issu¬ 
ance of the Eule, accepted service of the same, and con¬ 
sented to possession of the company by the Insurance Com¬ 
missioner; and it further appearing that said Keystone 
Mutual Casualty Company is insolvent and in such condi¬ 
tion that its further transaction of business would be haz¬ 
ardous to its policyholders or its creditors or to the public, 
there is hereby entered the following: 

7 FINAL DECREE 

And now, June 26,1947, it is Ordered, Adjudged and De¬ 
creed that the business of said Keystone Mutual Casualty 
Company be closed and the Insurance Commissioner of the 
Commonwealth of Pennsylvania be, and he hereby is, di¬ 
rected to take possession of the property of Keystone Mu¬ 
tual Casualty Company in accordance with the provisions 
of the Act of the General Assembly of May 17, 1921, (P. L. 
789); that the said Keystone Mutual Casualty Company 
be hereby dissolved, its charter vacated and its corporate 
existence ended, and its business and affairs liquidated by 
and under the direction of the said Insurance Commissioner 
of the Commonwealth of Pennsylvania. 

It is hereby further ordered that Keystone Mutual Cas¬ 
ualty Company, its officers, agents and employes be en¬ 
joined and restrained from transacting any of the business 
of said company or disposing of any of its property, and 
that all persons are hereby enjoined and restrained from 
instituting or from prosecuting any action at law or in 
equity against Keystone Mutual Casualty Company. 

It is hereby further ordered that all persons having- 
claims against Keystone Mutual Casualty Company shall 
file proof thereof with the Insurance Commissioner of the 
Commonwealth of Pennsylvania not later than June 25, 
1948, or they shall thereafter be barred as claimants against 
any assets in the hands of said Insurance Commissioner, 
who is hereby ordered to give reasonable notice to all known 
persons having claims against said company. 
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It is hereby further ordered that this Final Decre^ shall 
take effect upon its entry in the office of the Prothoinotary 
of this court. 

Wm. M. Hargest 
Pres. Judge 

*•*#*#**#* 

10 Filed Jul 14 1947 

Order Appointing Receiver. 

This cause coming on to be heard ex parte on plaintiff’s 
Motion for Appointment of an Ancillary Receiver for Key¬ 
stone Mutual Casualty Company; it appearing to the Court 
from the consideration of the verified Complaint and the 
Exhibit attached thereto, that it is necessary, for the pres¬ 
ervation of the property of Keystone Mutual Casualty Com¬ 
pany and the protection of all creditors of the company, that 
a Receiver be appointed; wherefore, upon consideration 
thereof, it is by the Court this 11th day of July 1947, 
Adjudged and Ordered that Albert F. Beasley, Esq., be 
and hereby is appointed Receiver of Keystone Mutual Cas¬ 
ualty Company, a corporation dissolved, and of all of the 
properties, assets and effects of Keystone Mutual Casualty 
Company, which are situate within the District of Colum¬ 
bia, to care for and preserve the same until further order 
of this Court; and it is further 
Adjudged and Ordered that said Keystone Mutual Cas¬ 
ualty Company, a corporation dissolved, and any persons 
acting under its direction, shall, upon presentation of a 
certified copy of this order, deliver to the Receiver, 

11 any and all properties of the defendant of wha tever 
kind and description, in their possession or jinder 

their control; and that all persons are enjoined from in any 
way disturbing the possessions of the Receiver and from 
prosecuting any actions or suits which affect the property 
of said defendant; and it is further 
Adjudged and Ordered that the Receiver forthwith file 
with the Clerk of this Court a bond in the sum of $3000. 
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with sufficient security to be approved by this Court, condi¬ 
tioned that he will w T ell and truly perform the duties of his 
office and duly account for all monies and properties which 
may come into his hands and abide by and perform all 
things which he shall be directed to do. 

David A. Pine 
Judge 

I consent 

Lloyd B. Harrison 
Attorney for Supt. of Insurance 


Memorandum 

July 14 1947 

Bond ($3,000) of Receiver & Eagle Indemnity Company 
approved and filed. 


Letter of Transmittal. 

12 Received Aug 9 1947 

The Municipal Court for the District of Columbia 
Chambers of Chief Judge George P. Barse 

August 8, 1947 

Mr. Harry M. Hull 
Deputy Clerk, District Court of the 
United States for the District of Columbia 
Washington, D. C. 

Dear Mr. Hull: 

I transmit herewith a certified copy of an Order in the 
case of Sedgwick vs. Keystone Mutual Casualty Company, 
No. A 23-162, wherein reference is made to Civil Action No. 
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2839-47, Malone vs. Keystone Mutual Casualty Company, 
filed in the District Court. 

Very truly yours, 

George P. Barse 
Chief Judge 

Copies to: 

Paul J. Sedgwick, Esq. 

James M. Earnest, Esq. 

Albert F. Beasley, Receiver 

13 Filed Aug 9 1947 

In the Municipal Court for the District of Columbia 

Civil Division 

No. A 23-162 

C. A. No. 2839-47 

Paul J. Sedgwick, Plaintiff 
vs. 

Keystone Mutual Casualty Co. of Pittsburgh, P^i., a cor¬ 
poration, Defendant 

Order Suspending Proceedings. 

Under date of June 30, 1947, suit was filed in tihe above 
entitled case for recovery by the plaintitf for services ren¬ 
dered, and for certain monies advanced and indebtedness 
incurred, the total sum claimed aggregating $3,000.00. 

Attachment before judgment was issued Upon the 
grounds specified in the pleadings and supporting | affidavit, 
and said attachment was issued upon the Liberty [National 
Bank, Fifteenth and Eye Streets, N. W., as garnishee. The 
marshal’s return on June 30, 1947, shows that said writ of 
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attachment was duiy served upon the garnishee. Answers 
by the garnishee indicated a balance of $1,709.71 standing 
to the credit of defendant, Keystone Mutual Casualty Com¬ 
pany of Pittsburgh, Pennsylvania, the answers to said in¬ 
terrogatories having been signed and sworn to by the gar¬ 
nishee as of July 1, 1947. 

In addition, it is stipulated by counsel for the respective 
parties that plaintiff, on June 30, 1947, likewise attached a 
1947 Plymouth Coupe, and a 1947 Oldsmobile, 2-door Sedan, 
title to which stand in the name of the defendant corpora¬ 
tion. 

On July 24,1947, there was filed a “Suggestion of Disso¬ 
lution of Corporate Defendant and Motion of Receiver to 
Intervene to Vacate Attachment and Abate Action”, and 
argument upon said Suggestion, etc. and Motion was heard 
in open court on the 24th day of July, 1947, at which time 
the Court announced, in open court, that an appropriate 
order would be issued. 

Reference was made in said Suggestion and Motion of the 
local receiver for defendant corporation to an Order of the 
District Court of the United States for the District of Co¬ 
lumbia in Civil Action No. 2839-47, signed by Mr. Justice 
Pine, and entered as of July 11,1947, appointing Al- 
14 bert F. Beasley receiver of defendant corporation, 
wherein it was directed that all assets of said defen¬ 
dant corporation situated in the District of Columbia be 
delivered to said Albert F. Beasley, as such receiver, and 
said order further provided: 

“* * * and that all persons are enjoined from in any way 
disturbing the possessions of the Receiver and from prose¬ 
cuting any actions or suits which affect the property of said 
defendant; * * 

A certified copy of said Order of Mr. Justice Pine was 
attached to and filed with said Suggestions, etc. and Motion 
of the Receiver, etc. 

Upon consideration of the proceedings in the instant case, 
and in view of the aforesaid Order of Mr. Justice Pine in 
Civil Action No. 2839-47, it is this 8th day of August, 1947. 



Adjudged and Ordered : 

(1) That the motion of said Albert F. Beasley, jas re¬ 
ceiver, is overruled and denied at this time, without preju¬ 
dice, and all further proceedings in this Court in the ipstant 
case shall stand suspended during and until the outcome 
of proceedings in said Civil Action No. 2839-47, subject to 
such appropriate orders or decisions as may be entered or 
rendered in said Civil Action No. 2839-47 affecting the 
subject matter involved in the instant case in this Court; 
and 

(2) That the suspension of proceedings as aforesaid in 
the instant case shall be without prejudice to the rights of 
any of the parties in the instant case, including said Albert 
F. Beasley, as Receiver of the assets of defendant corpora¬ 
tion situated in the District of Columbia, and without preju¬ 
dice, further, to such lien, or priority, or preferred rights, 
if any, which may have accrued to the plaintiff, Paul J. 
Sedgwick, as the result of the aforesaid attachments issued 
by said plaintiff as aforesaid. 

(Signed) George P. Barse 
Chief Judge 
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Filed Aug 16 1947 
[Notation] 


Objections to Motion for Order Releasing Attachments and 
Motion for Order Granting Leave to the Municipal 
Court to Proceed and Determine Case No. A23-162. 




BRIEF FOR APPELLEE 


IN THE 

United States Court of Appeals 

District of Columbia 


No. 9764 


Paul J. Sedgwick, Appellant, 
v. 

Albert F. Beasley, Receiver, Appellee. 


Appeal from a Judgment of the District Court of the United 
States for the District of Columbia. 
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James M. Earnest, 

1118 Woodward Bldg., 
Washington 5, D. C. 
Attorney for Appellee. 
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IN THE 

United States Court oi Appeals 

District of Columbia 


No. 9764. 


Paul J. Sedgwick, Appellant, 
v. 

Albert F. Beasley, Receiver, Appellee. 


Appeal from a Judgment of the District Court of the United 
States for the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF CASE. 

On June 26,1947, an order and final decree was entered iiji 
the Court of Common Pleas of Dauphin County, Common^ 
wealth of Pennsylvania, in the case of Commonwealth of 
Pennsylvania, Ex. Rel. T. McKeen Cliidsey, Attorney Gem 
eral, v. Keystone Mutual Casualty Company, Common^ 
wealth Docket No. 129, wherein the Court found that Keyj- 
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stone Mutual Casualty Company was insolvent and in such 
condition that its further transaction of business would be 
hazardous to its policy-holders or its creditors or to the ! 
public; and the Court adjudged and decreed that the said 
Keystone Mutual Casualty Company be dissolved, its char¬ 
ter vacated and its corporate existence ended, and its busi- \ 
ness and affairs liquidated by and under the direction of 
the Insurance Commissioner of the Commonwealth of 
Pennsylvania, and that said order and final decree was to i 
take effect upon its entry in the office of the Prothonotary i 
of said Court. The aforesaid order was entered on June 26, 
1947, so that the said Keystone Mutual Casualty Company i 
was legally dissolved on June 26,1947 (J.A. 13). I 

On June 30, 1947, four days after the said Keystone ! 
Mutual Casualty Company had been legally dissolved, ap- ! 
pellant filed an action in the Municipal Court against said 
Keystone Mutual Casualty Company; and at the same time 
issued out writs of attachment before judgment in pur¬ 
suance of Title 16-301,1940 D. C. Code, and thereby attached ' 
two (2) certain automobiles and as well $1,709.71 on deposit 
in a local bank (J.A. 17). 

On July 11, 1947, James F. Malone, Jr., Insurance Com¬ 
missioner of the Commonwealth of Pennsylvania, as such i 
Statutory Liquidator of said Keystone Mutual Casualty 
Company, filed a complaint for ancillary receivership in the i 
District Court of the United States for the District of 
Columbia, being Civil Action No. 2839-47 (J.A. 2A); and on 
the same day an order was entered therein appointing 
appellee as Receiver of the said Keystone Mutual Casualty 
Company in the District of Columbia (J.A. 15). Appellee 
duly qualified as such Receiver on July 14, 1947, by giving 
the required undertaking (J.A. 16). 

On July 24, 1947, appellee as Receiver aforesaid, filed a 
Suggestion of Dissolution of the said Keystone Mutual 
Casualty Company in the Municipal Court action thereto¬ 
fore instituted by appellant, and also filed a motion for I 
leave to intervene for the sole purpose of vacating said 
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attachments before judgment and to abate the action 
(J.A. 8A). 

On August 8, 1947, an order was entered in said Munici¬ 
pal Court action denying the motion of appellee, without 
prejudice, and suspending all further proceedings in ihe 
Municipal Court until the outcome of the proceedings in the 
receivership case in the District Court, subject to such ap¬ 
propriate orders or decisions as may be entered or rendered 
therein affecting the subject matter of the attachments be¬ 
fore judgment (J.A. 8A); and a certified copy thereof \jas 
sent by the Chief Judge of the Municipal Court to the Clerk 
of the District Court, and filed in the receivership c$se 
(J.A. 17). Thereupon, appellee filed a motion in the re¬ 
ceivership case in the District Court for an order releasing 
the said attachments before judgment (J.A. 7). Appellant 
filed his Memorandum of Points and Authorities in opposi¬ 
tion thereto, and likewise filed a motion for an order grant¬ 
ing leave to the Municipal Court to proceed and determine 
the action theretofore filed by him in the Municipal Court 
(J.A. 19). 

The above two motions came on for hearing and on Octo¬ 
ber 28, 1947, an order was entered by the District Court 
directing appellee as Receiver to take over and reduce |to 
possession the two automobiles belonging to the said Key¬ 
stone Mutual Casualty Company and as well, the sum !of 
$1,709.71 standing to its credit in the Liberty National 
Bank, notwithstanding the aforesaid attachments befoire 
judgment, and to hold the same until further order of the 
Court. The order also provides that it shall be without 
prejudice to any lien, priority or preference which appellant 
may have or assert in the receivership case to the abohe 
automobiles or bank account and leave was expressly giv^n 
to appellant to intervene in the receivership case for the 
purpose of asserting any such claim. Lastly, the ordfer 
denied appellant’s motion for an order granting leave to 
the Municipal Court to proceed and determine the actihn 
instituted therein by appellant (J.A. 12A). 
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STATUTES AND RULES INVOLVED. 

Act of the General Assembly of the Commonwealth of 
Pennsylvania, approved May 17, 1921, P.L. 789, Art. V, 
Sections 502 and 506, as follows: 

“Section 502. Applications to Court to Take Over 
Business of Companies, Et Cetera, for Protection of 
Policyholders, Creditors, Et Cetera.—Whenever any 
domestic insurance company # * which are subject 

to examination by the Insurance Commissioner, or 
which are doing, or attempting to do, or representing 
that they are doing, the business of insurance in this 
Commonwealth * * *—(a) is insolvent; * * * the Insur¬ 
ance Commissioner shall communicate the facts to the 
Attorney General, who shall, after hearing, apply to 
the court of common pleas of Dauphin County * * * 
for an order directing such company, * * * to show 
cause why its business should not be closed, and the 
Insurance Commissioner should not take possession of 
its property and conduct its business, and for such 
other relief as the nature of the case and the interests 
of its policy-holders, creditors, stockholders, or the 
public may require.” 

“Section 506. Order for Liquidation of Affairs of 
Companies, Et Cetera; Insurance Commissioner To 
Act as Receiver.—If, on a like application and order to 
show cause, and after a full hearing, the court shall 
order the liquidation of the business of such company, 
association, exchange, society, or order, such liquida¬ 
tion shall be made by and under the direction of the 
Insurance Commissioner, who shall be vested by opera¬ 
tion of law with title to all of the property, contracts, 
and rights of action of such company, association, ex¬ 
change, society, or order as of the date of the order so 
directing him to liquidate. The filing or recording of 
such order in any record office of the State shall impart 
the same notice that a deed, bill of sale, or other evi¬ 
dence of title, duly filed or recorded by such company, 
association, exchange, society, or order would have 
imparted * * V’ 

Section 2852-1111 of Title 2 of the Corporation Laws of 
Pennsylvania as follows: 



“The dissolution of a business corporation , either by 
the issuance of a certificate of dissolution by the De¬ 
partment of State, or by the decree of a Court of Com¬ 
mon Pleas, when it has not liquidated the assets a[nd 
the property of the corporation, or by suppression of 
its period of duration, or by the sale of all of its 
franchises, property and assets to another business 
corporation, shall not take away or impair any remedy 
given against such corporation, its directors or share¬ 
holders, or any liability incurred prior to such dissolu¬ 
tion, if suit therein is brought and service of process 
had within two (2) years after the date of such dissolu¬ 
tion. Such suit may be prosecuted against the defend¬ 
ant by the corporation in its corporate name.” 


Section 2852-40, Title 15, of the Corporation Laws of tfie 
State of Pennsylvania as follows: 

“This act does not relate to, does not affect, and do|es 
not apply to: 


3. Any corporation which, by the laws of this Com¬ 
monwealth, is subject to the supervision of the Depart¬ 
ment of Banking, Insurance Department, the Pennsyl¬ 
vania Utility Commission, or the Water or Power 
Resources Board. (1933, May 5, P.L. 364, Art. I, Sec. 
4; 1947, July 2, P.L. 2828, Sec. 1).” 
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SUMMARY OF ARGUMENT. 

I. 

Service in the Municipal Court Action Was Invalid; and 
Such Action Could Not be Maintained Since Corporate 
Defendant Had Been Legally Dissolved. 

The record shows that when appellant instituted his 
action in the Municipal Court against Keystone Mutual 
Casualty on June 30, 1947, the company had theretofore 
been legally dissolved under the applicable laws of the 
Commonwealth of Pennsylvania on June 26,1947. The com¬ 
pany, therefore, had no legal existence at the time of the 
institution of such action and the issuance of writs of at¬ 
tachment before judgement. Hence, appellant could not 
maintain the action. 

n. 

The Right to Maintain an Action Against the Dissolved 
Corporation is Governed by the Laws of the Common¬ 
wealth of Pennsylvania; and Such Laws Do Not Pro¬ 
long the Life of a Dissolved Insurance Company, Even 
For Litigation Purposes. 

The authority of a state to create a corporation implies 
the power for its dissolution. The right to institute and 
prosecute an action against a dissolved corporation is a 
part of the substantive law of the state of incorporation 
and is not a procedural matter to be determined by the 
forum in which litigation is commenced. Here the dissolu¬ 
tion by the state of incorporation put an end to the legal 
existence of the corporation and denies by expressed exclu¬ 
sion all statutory authority for prolonging its life for liti¬ 
gation purposes. 

in. 

The Attachments Before Judgment Issued Out of the Mu¬ 
nicipal Court Can Have No Independent Existence 
Apart from the Action Itself. 

It is elementary that an attachment is always ancillary 
to and dependent on a principal proceeding, which has for 
its purpose the determination of the merits of plaintiff’s 
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claim. Since the Municipal Court action itself could not pe 
maintained, it necessarily follows that the attachments 
before judgment are ineffectual. 

IV. 

The District Court Properly Directed Appellee, as Receiver 
in the District of Columbia of the Dissolved Corpora¬ 
tion, to Take Possession of the Automobiles and Monies 
Attached. 

In its order appointing appellee as Receiver in the Dis¬ 
trict of Columbia of the dissolved corporation, the District 
Court vested appellee with all of the properties, assets anti 
effects of the dissolved corporation in the District o|f 
Columbia; and all persons were enjoined from prosecuting 
any actions which affect the property of a dissolved cor¬ 
poration. Since the Municipal Court refused to abate the 
Municipal Court action, the District Court, quite properljf, 
directed Apyiellee as Receiver, to take possession of the two 
automobiles and the monies attached, since such attach¬ 
ments were ineffectual. 

ARGUMENT. 

L 


Service in the Municipal Court Action Was Invalid and 
Such Action Could Not Be Maintained Since Corporb 
ate Defendant Had Been Legally Dissolved. 

The Keystone Mutual Casualty Company with all its 


attributes was created by the laws of the State of Pennsyh 
vana which controlled its privileges and dictated its limitai 
tions and finally terminated its existence by dissolution on 
June 26, 1947. By expressed statutory provision, as ail 
insurance company, it was excluded from all litigation aftei 
judgment and decree of dissolution. Therefore, service of 
process in a foreign jurisdiction was a vain act. 

In Oklahoma Natural Gas Co. v. State of Oklahoma , 273j 
IT.S. 257; 71 L.ed. 634, 635, 636, motions were filed for the! 
substitution of a new party appellant in the case. Thd 
motion showed that Oklahoma Natural Gas Co. was legally! 
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dissolved as a corporation during the appeal which had 
been taken. 

In denying the motion to substitute as appellant a new 
corporation which had taken over the assets and liabilities, 
the Court said in part as follows: 

“There is no specific provision in our rules for the 
substitution as a party litigant of a successor to a dis¬ 
solved corporation. It is well settled that at common 
law and in the Federal jurisdiction a corporation which 
has been dissolved is as if it did not exist, and the 
result of the dissolution cannot be distinguished from 
the death of a natural person in its effect. Mumma v. 
Potomac Co. 8 Pet. 281, 8 L.ed. 845; First Nat. Bank v. 
Colby, 21 Wall. 609, 22 L.ed. 6S7; Pendleton v. liussell, 
144 U.S. 640, 36 L.ed. 574,12 Sup. Ct. Rep. 743; Bank of 
United States v. McLaughlin, 2 Branch C.C. 20, Fed. 
Cas. No. 928; Greely v. Smith, 3 Story, 657 Fed. Cas. 
No. 5,748; Walters'v. Western U.A.R. Co. (C.C.) 69 
Fed. 679; Marion Phosphate Co. v. Perry, 33 L.R. A. 
252, 20 C.C.A. 490, 41 U.S. App. 14, 74 Fed. 425; Frank¬ 
fort v. Deposit Bank (C.C.) 120 Fed. 165; United 
States v. Spokane Mill Co. (D. C.) 206 Fed. 999. See 
also Edison Electric Light Co. v. Westinghouse (C.C.) 
34 Fed. 232, and Edison Electric Co. v. United States 
Electric Lighting Co. 3 C.C.A. 83, 11 U.S. App. 1, 52 
Fed. 300. It folloivs, therefore, that as the death of the 
natural person abates all pending litigation to ivhich 
such person is a party, dissolution of a corporation at 
common laiv abates all litigation in ivhich the corpora¬ 
tion is appearing either as plaintiff or defendant. To 
allow actions to continue would be to continue the ex¬ 
istence of the corporation pro hac vice. But corpora¬ 
tions exist for specific purposes, and only by legislative 
act, so that if the life of the corporation is to continue 
even only for litigating purposes, it is necessary that 
there should be some statutory authority for the 
prolongation. The matter is (260) really not pro¬ 
cedural or controlled by the rules of the court in which 
the litigation pends. It concerns the fundamental law 
of the corporation enacted by the state which brought 
the corporation into being.” (Italics supplied.) 
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In Pendleton v. Russell, 144 U.S. 640, 36 L.ed. 574, p6, 
the claimant sought to prove in a New York Receivership 
of a dissolved corporation, a judgment obtained in Tennes¬ 
see after the dissolution. The proof was disallowed and 
the Court held that dissolution operates like death as an 
abatement of the action. The Court said in part: 

“The only question presented for our determination 
is whether the judgment of the Circuit Court of the 
United States for the Western District of Tennessee, 
rendered on the 25th of January, 1886, was valid as a 
claim against the estate of the dissolved insurance cor¬ 
poration in the hands of its receiver, to be allowed in 
the distribution of its assets. The Court of Appeals in 
affirming the order of the Supreme Court of New Y|)rk 
at special term, disallowing the claim, held that the 
judgment was invalid, and placed its decision on the 
ground that the United States Circuit Court had r ot, 
at the time, jurisdiction of the defendant. The er:-or 
alleged is that the Court, in this ruling, failed to give 
that faith and credit to the judgment of the Circuit 
Court of the United States to which it was entitled. 
It is well settled that the judgments and decrees of a 
Circuit Court of the United States are to be accorded 
in the state courts the same effect as would be accorded 
to the judgments and decrees of a state tribunal!of 
equal authority. It is within the jurisdiction of tfris 
court to consider and determine that question, that jis, 
whether such effect was given in any particular case, 
whenever properly presented. But in determining that 
question this court must, in the first instance, consider 
whether the federal court had jurisdiction to render 
the judgment or decree, to which, it is contended, due 
effect was not given, for as a matter of course, t[he 
jurisdiction of every court is open to inquiry when its 
judgment and decrees are produced in the court of a 
state, and it is there sought to give them effect. 

Looking at the judgment of the Circuit Court of the 
United States, we are satisfied that the ruling of the 
Court of Appeals was correct. The judgment purports 
to he against the insurance company, hut that company 
at the time, had no legal existence. It had been dis¬ 
solved and its franchise, rights, and privileges declared 
forfeited by a decree of the Supreme Court of New. 
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York, in a proceeding brought by the attorney general 
of the State, in the name of the people, and a receiver 
appointed of the effects of the corporation. The judg¬ 
ment, was therefore, no more valid against a non¬ 
existing corporation than it would have been if ren¬ 
dered for a like amount against a dead man” (Italics 
supplied.) 

In Chicago Title and Trust Company v. Forty-One 
Thirty-Six W. Corp., 302 U. S. 120, 82 L. ed. 147, 150, the 
Court said: 

“The decisions of this Court are all to the effect that 
a private corporation in this country can exist only 
*(125) under “the express law of the state or sov¬ 
ereignty by which it was created. Its dissolution puts 
an end to its existence, the result of which may bd 
likened to the death of a natural person. There must 
be some statutory authority for the prolongation of its 
life, even for litigation purposes. Oklahoma Natural 
Gas Co. v. Oklahoma, 273 U. S. 257, 71 L. ed. 634, 47 S. 
Ct. 391; First Nat. Bank v. Colby, 21 Wall. 609, 615, 
22 L. eel. 687, 689; Oregon R. & Nav. Co. v. Oregonian 
R. Co. 130 U. S. 1, 20, 32 L. ed. 837, 839, 9 S. Ct. 409 
See, also, Greeley v. Smith (C.C.) 3 Story, 657, Fed. 
Cas. No. 5,748; Frankfort v. Deposit Bank (C.C.) 120 
F. 165, 166 et seq.; Dundee Mortg. & T. Invest. Co. v. 
Hughes (C.C.A. 3d) 77 F. 855.” 

In Morris v. Jones, decided by the Supreme Court of the 
United States on January 20, 1947, Vol. 91—No. 6, L. ed. 
advance opinions, P. 399, the Court re-affinns the rule there¬ 
tofore announced in Pendleton v. Russell, supra, by infer¬ 
ence at least, in a case involving proof of a judgment ob¬ 
tained in Missouri against an unincorporated association in 
the State of Illinois where the unincorporated association’s 
affairs were being administered by a statutory liquidator 
following insolvency. The Court said in part as follows: 

* ‘ Moreover, we do not have here a situation like that 
involved in Pendleton v. Russell, 144 U. S. 640, 36 L. ed. 
574, 12 S. Ct. 743, where it was sought to prove in a 
New York receivership of a dissolved corporation a 
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judgment obtained in Tennessee after dissolution. The 
proof was disallowed, dissolution having operated, like 
death, as an abatement of the suit. No such infirmity 
appears to be present in the Missouri Judgment; jand 
the the Illinois Supreme Court did not hold that the 
appointment of a Liquidator for Chicago Lloyds op¬ 
erated as an abatement of the suit. * * * And the Mis¬ 
souri judgment may not be defeated by virtue of \the 
fact that under other circumstances petitioner might 
not have been able to obtain it is Missouri or to havet 
received any benefit from it there, as, for example, if 
a liquidator had been appointed for the debtor in Mis¬ 
souri prior to judgment. * * (Italics supplied.)j 

In Moss v. Kansas City Life Ins. Co., 96 F. (2d) 108, |l4, 
(C.C.A. 8), the Court said: 

“When a corporation is dissolved, it is, absent st4tu- 
tory exceptions, for all purposes dead as a legal entity 
or personality. Chicago Title & Trust Co. v. Forty-One 
Thirty-Six Wilcox Bldg. Corporation, 302 U.S. 120, 

123-125, 5S S. Ct. 125, 82 L. ed.-; Oklahoma Natural 

Gas Co. v. Oklahoma 273 U.S. 257, 259,47 S. Ct. 391,392, 
71 L. ed. 634; Pendleton v. Russell, 144 IT. S. 640, 444, 
12 S. Ct. 743, 36 L. ed. 574; First National Bank v. 
Colby, 21 Wall. 609, 615, 22 L. ed 687; Mummaj v. 
Potomac Co., 8 Pet. 281, 286, 8 L. ed. 945; 


* * * 


Inasmuch as the corporation had been legally dissolved 
and its franchise, rights and privileges decreed forfeited by 
an order and final decree of the Court of Common Pleas of 
Dauphin County, Commonwealth of Pennsylvania, at 
the time that the Municipal Court action was instituted, it 
becomes obvious that appellant could not maintain shell 
action against a non-existing corporation any more than 
he could maintain an action against a dead man. The life 
of the corporation having ceased as of the date of the dis¬ 
solution decree, namely, June 26, 1947, the service there¬ 
after obtained in the Municipal Court action was invalid. 
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n. 

The Right to Maintain an Action Against a Dissolved Penn¬ 
sylvania Corporation is Governed by the Laws of the 
Commonwealth of Pennsylvania; and Such Laws Do 
Not Prolong the Life of a Dissolved Insurance Com¬ 
pany, Even for Litigation Purposes. 

The matter of whether or not appellant could maintain 
his Municipal Court action is not proceedural or controlled 
by rules of court. The foregoing decisions clearly demon¬ 
strate as a matter of substantative law, that whether a dis¬ 
solved corporation may be sued, depends solely upon the 
law of the state of its incorporation. This is made abund¬ 
antly clear in the case of U.S. v. Safeway Stores, Inc., 
(Texas) et al. 140 F. (2d), 834, 836, (C.C.A. 10) where the 
Court said as follows: 

“It is well settled at common law and in the federal 
courts that a corporation which has been dissolved is 
as if it did not exist. The result of dissolution cannot 
be distinguished from the death of a natural person in 
its effect. As the death of a natural person abates all 
all pending litigation to which he is a party, dissolution 
of a corporation at common law abates all litigation to 
which the corporation is a party, unless it is continued 
by the law of the state where it is dissolved for the 
purpose of prosecuting or defending civil suits or crim¬ 
inal actions. Thus the question as to whether a cor¬ 
poration is continued for the purpose of prosecuting or 
defending civil suits or criminal actions, depends upon 
the law of the state of its incorporation. Oklahoma 
Natural Gas Co. v. State of Oklahoma, 273 U.S. 257, 
47 S. Ct. 391, 71 L. ed. 634; Chicago Title & Trust Co. 
v. Forty-One Thirty-Six Wilcox Building Corporation, 
302 U.S. 120, 58 S. Ct. 125, 82 L. ed. 147. * # V’ (Italics 
supplied.) 

In the leading case of Commonwealth Ex Rel v. Union 
Casualty Insurance Company, 287 Pa. 6, on facts very sim¬ 
ilar to the case involved in the receivership case here, there 
was a finding of insolvency of an insurance company, the 
company was dissolved and its corporate affairs were being 
liquidated under the direction of the Insurance Commis- 
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sioner. In abating an action filed by a creditor against the 
insurance company, the Court said in part: 

“After the decree of dissolution of the company, 
appellants could no longer prosecute their suit: Tim¬ 
merman v. Pure Coal Co., 286 Pa. 108; Martyne v. 
American Union Fire Ins. Co. of Pliila., 216 N.Y. 183, 
110 N.E. 502 (in which a Pennsylvania corporation had 
been dissolved under the very act we are considering); 
Mott v. Pennsylvania R.R. Co., 30 Pa. 9, 25; 14 A.O.J. 
1200; 5 Thompson on Corporation (2d ed, 1910) Sec¬ 
tion 6562.” 

In National Surety Company of New York v. Cobb, 66 F. 
(2d) 323, 325, (C.C.A. 5), the Court said as follows: 

“In IT.S. Truck Co. v. Pa. Surety Co., 259 Mich. 422, 
243 N.W. 311, 312, the Supreme Court of Michigan held 
that after the dissolution of an insurance company in 
Pennsylvania and the appointment of the superin¬ 
tendent of insurance as statutory liquidator an insur¬ 
ance suit could not be brought in personam against the 
dissolved corporation in Michigan by service on the 
commissioner. It was there said: ‘ Dissolution of a cor¬ 
poration is governed by the laivs of the state of\ its 
charter. * * * Full faith and credit must be given the 
decree of the court of common pleas in the respects: 
(a) That defendant corporation was dissolved by the 
decree; * * 

The Supreme Court of Pennsylvania, in Burnls v. 
Niagara Life Ins. Co., 279 Pa. 453, 124 A. 128, in pass¬ 
ing upon an effort to sue in Pennsylvania by serving 
the commissioner there, an insurance company which 
had been dissolved in New York, held that the suit 
would not lie. There the court directly decided the 
question presented here. It held that where a decree 
of a New York court provided that the defendant cor¬ 
poration was dissolved and its charter forfeited ^nd 
annulled, thereafter service on the insurance commis¬ 
sioner of Pennsylvania was invalid; the life of the cor¬ 
poration having ceased as of the date of the dissolution 
decree (Italics supplied.) 
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In Standard Lumber Co. v. Interstatae Trust Co., 82 
F(2d) 346, 349, (C.C.A. 5) the Court said as follows: 

“* * * It is too well settled to require argument that 
‘if the exercise of powers incident to incorporation is 
suspended by the state of incorporation, this suspen¬ 
sion will be effective in another state.’ Restatement, 
Conflict of Laws, Sec. 158, C/f National Surety Co. v. 
Cobb (C.C.A.) 66 F. (2d) 323; Oklahoma Natural Gas 
Co. v. Oklahoma, 273 U.S. 257, 47 S. Ct. 391, 71 L. ed. 
634.” (Italics supplied.) 

In an annotated note, treating with the subject, 47 A. L. 
R. 1288,1380,1385,1389,1393, it is stated: 

“Sec. 21 Power to sue and be sued. Doctrine applicable 
to actions at law. 

The established rule that the power of a corporation 
to sue or be sued is extinguished when its existence is ter¬ 
minated, and that this extinction involves, as a matter of 
procedure, the abatement of any action to which it may be a 
party, either at the time of its dissolution or thereafter, 
has frequently been affirmed with reference to dissolution 

resulting from the expiration of the forfeiture of a charter. 
* * * 

* 

“Sec. 22.—Consequences of this doctrine. 

Various cases involving the effect of the expiration or for¬ 
feiture of a corporate charter furnish authority for the 
following propositions.” 

“(3) A judgment rendered in favor of or against a cor¬ 
poration in an action commenced after its dissolution is void. 
* * * (Citing among other cases, Newall v. Western Zinc. 
Min. Co. (1912) 164^Cal. 380, 128 Pac. 1040; Slayden v. 0’- 
Dea (1919)-Cal. App.-, 189 Pac. 1062; E. Reming¬ 

ton & Sons v. Samana Bay Co. (18S6) 140 Mass. 494, 5 N. E. 
292; Bonaffe v. Fowler (1S39) 7 Paige (N. Y.) 576 (hold¬ 
ing that a judgment obtained in an action commenced after 
the dissolution of the company in question was not even 
prime facie evidence to its stockholders with personal lia¬ 
bility; Dobson v. Simonton (1882) 86 N. C. 492 (denying 
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the legal validity of judgments and subsequent supplemen¬ 
tary proceedings to enforce them, rendered on process 
which issued after the de facto existence of the corporation 
ceased and was served upon its former de facto officers.)” 

* * • * # # # # I • 

“(8) * * * The fjrocedural incapacity produced by disso¬ 
lution is predicable as regards a corporation organized 
under the laws of a state other than that in which its 
rights or liabilities become the subject of litigation. (Cit¬ 
ing Marion Phosphate Co. v. Perry (1896) 33 L. R. A. 
252, 20 C. C. A. 490, 74 L. cd. 425; Fitts v. National Life 
Asso. (1900) 130 Ala. 413, 30 So. 374.) ” (Italics Supplied) 

In Marion Phosphate Co. v. Perry, 74 Fed. 425, th(c Cir¬ 
cuit Court of Appeals for the Fifth Circuit held that statutes 
which provide that corporations shall continue to exist for 
a certain time after the time fixed for dissolution, for the 
purpose of prosecuting and defending suits, and that no 
body or persons acting as a corporation shall set ub the 
want of a legal organization as a defense to a suit against 
them as a corporation, do not control or affect foreiqn cor¬ 
porations merely doing business in the State; and, a suit 
against such a corporation abates upon its dissolution, so 
that, if a judgment be thereafter entered against it, the\same 
is void. 

Appellee, a citizen of Florida, brought a bill in the (chan¬ 
cery court of that State against the Marion Phosphat^ Co., 
a Georgia corporation, and therein alleged that shd had 
obtained a judgment against the Chatham Investment 
Company, a Georgia Corporation; that the Chathan|i In¬ 
vestment Company was the owner of certain land in (Flor¬ 
ida ; that before the aforesaid judgment was obtained the 
Chatham Investment Company was dissolved, and surren¬ 
dered its charter; that the defendant company was o(ily a 
reorganization of the said Chatham Investment Complany; 
and complainant asserted that she had an equitable lidn on 
said land situate in Florida for the satisfaction of said 
judgment. 
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The case was removed to the circuit court for the State 
of Florida on the grounds of diverse citizenship. 

The court said in part, page 427: 

“The vital question in the case is whether the judg¬ 
ment at law rendered against the Chatham Investment 
Company, a corporation which at the time was legally 
dissolved, and which judgment is the base of this suit, is 
a valid judgment. We think this question is sufficiently 
presented by the demurrer to the bill. That a dissolu¬ 
tion of a corporation abates all suits against it is fa¬ 
miliar law of the text-books. Mor. Priv. Corp. Sec. 
1031, thus declares: 

‘The dissolution of a corporation, at common law, 
not only means that the company has lost its fran¬ 
chises, and can no longer act in a corporate capacity, 
but it implies that the corporation has wholly ceased 
to exist in legal contemplation, and will not be recog¬ 
nized as a corporate body for any purpose. It fol¬ 
lows that suits brought by or against a corporation 
are abated by its dissolution, and a judgment purport¬ 
ing to be rendered against a corporation which is not 
in existence is a nullity . 9 

“Any number of cases can be cited to support the 
text. In BonatTe v. Fowler, 7 Paige, 576, it was held 
that a judgment recovered against a corporation after 
it has been dissolved is not even prima facie evidence 
of a debt due from the corporation at the time of its 
dissolution; and this decision is amply supported by 
adjudged cases. In Thornton v. Kailway Co., 123 Mass. 
32, it is held that a court has not jurisdiction in equity 
over a bill by a creditor against a corporation to apply 
to the payment of a judgment property of the debtor 
in the hands of a third party, if the judgment was in¬ 
valid at the time it was recovered, and the corporation 
had ceased to exist. We do not find in the transcript 
any opinion of the trial judge, and therefore we do not 
know how he viewed the general law relating to abate¬ 
ment of suits against corporations on dissolution; but 
we gather from the record that, in his opinion, sections 
35 and 36 of the act of the legislature of Florida of 
August 8, 1868 (McClel. Dig. Fla. p. 234, Sec. 27, 2S; 
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Rev. St. Fla. Sec. 2155, 2159) applied to the Chatham 
Investment Company, a corporation of the Sta.te of 
Georgia, and thus controlled the case. Those sections 
are as follows: 

‘Sec. 27. All corporations shall continue bodies 
corporate for the term of three years after tli^ time 
of dissolution from any cause, for the purpose of 
prosecuting* or defending* suits by or against them, 
and enabling them gradually to settle their concerns, 
to dispose of and convey their property, and ]to di¬ 
vide their capital stock, but for no other purpojse. 

‘Sec. 28. No body or persons acting as a corpora¬ 
tion under this chapter, shall be permitted to set up 
the want of a legal organization as a defense to an 
action against them as a corporation; nor shall any 
person sued upon a contract made with such a cor¬ 
poration, or sued for an injury to its property, or a 
wrong done to its interest, be permitted to set up a 
want of such legal organization in his defense. 5 

“We do not find in these sections, nor, in falet, in 
any part of the act of 18G8, any intention on the part 
of the law-making power of the state of Florida to 
control or regulate the corporations of other states. 
Under the statute, it is only by inference that foreign 
corporations were permitted to do business in the state. 
Section 24 was as follows: 

% 

‘Suits against corporations shall be commenced 
only in the county where such corporation shall have, 
or usually keep, an office for the transaction of its 
customary business; and in the case of companies in¬ 
corporated by other states and doing lawful busi¬ 
ness in this state, suits shall be commenced i^i the 
county, wherein such company may have an jigent 
or other representative.’ McClel. Dig. Fla. pi 231, 
Sec. 17. 

“Section 29 of the act put foreign corporations hav¬ 
ing property in the state on the same footing as indi¬ 
viduals, residents of other states, in the matter of at¬ 
tachment. These last-quoted sections indicate that 
there was no purpose in the act to in any wise treat 
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foreign corporations doing business in the state as 
Florida corporations. Unless, by legislation, a foreign 
corporation doing business in the state is made a citi¬ 
zen of Florida, we are unable to see how the dissolu¬ 
tion of such corporation can be affected by the laws 
of Florida. In Pennsylvania R. Co. v. St. Louis, etc., 
R. Co., 118 U. S. 290’, 295, 6 Sup. Ct. 1094, the supreme 
court says: 

‘It does not seem to admit of question that a cor¬ 
poration of one state, owning property and doing 
business in another state by permission of the latter, 
does not thereby become a citizen of this state also.’ 

#•* *##*** 

“The Chatham Investment Company, incorporated 
under the laws of the state of Georgia, when dissolved 
according to those laws, became a dissolved corporation 
everywhere ,—dead in Florida as well as Georgia. As 
the case presents itself to us, we are clearly of opinion 
that the demurrer to the bill of complaint should have 
been sustained * * *” (Italics supplied) 

The Keystone Mutual Casualty Company was dissolved 
under the authority of the Act of the general Assembly 
of the Commonwealth of Pennsylvania, approved May 15, 
1921, P. L. 789, Art. V, Sections 502 and 506, supra. The 
record shows that the order and final decree of dissolution 
of the said Keystone Mutual Casualty Company was entered 
in the Prothonotary’s Office on June 26, 1947. 

While it is true that Section 2852-1111 of Title 2 of the 
corporation laws of Pennsylvania provides, in effect, that an 
action may be prosecuted against a dissolved business cor¬ 
poration if brought within two years after the date of disso¬ 
lution, nevertheless, this act, by its very terms excludes in¬ 
surance companies. Section 2S52-40 provides that the action 
does not affect and does not apply to “any corporation 
which, by the laws of this commonwealth, is subject to the 
supervision of the * * * insurance department * * 
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While the Full Faith and Credit Clause of Articl^ IV, 
Section 1 of the Constitution does not require the enforce¬ 
ment of every right which has ripened into a judgment or 
has been conferred by its statutes, it does, howeverL re¬ 
quire a strong local public policy to deny the operative 
effect of the laws of a sister state upon a corporation of 
its creation. As was said by Justice Brandeis in Brod¬ 
erick v. Rosner, 294 U. S. 629, 79 L. ed. 1100,1107 “ * * # the 
room left for play of conflicting policies is a narrow on^.” 

Since the said Keystone Mutual Casualty Company | was 
both incorporated and dissolved under the laws of| the 
Commonwealth of Pennsylvania which state expressly ex¬ 
cludes actions against insurance companies after dissolu¬ 
tion, it was obligatory upon appellant to establish thal| his 
Municipal Court action could be maintained. This he jwas 
not able to do. 

III. 

The Attachments Before Judgment Issued Out of the iMu- 
nicipal Court Can Have no Independent Existence 
Apart from the Action Itself. 

As we have seen, appellant, at the time of the institution 
of his Municipal Court action, had issued writs of 
attachment and seized certain assets of the Keystone Mu¬ 
tual Casualty Company. However, since an attachment is 
but an incident to an action, it becomes obvious that unless 
the action can be maintained, the attachment must fall. 

In 4 Am. Jur. 555 Attachment and Garnishment, See. 6, 
it is stated as follows: 

“Sec. 6. Ancillary Proceeding.—An attachment or 
garnishment can have no independent existence apart 
from a suit on a claim of the plaintiff against the [de¬ 
fendant. In other words, an attachment or garnish¬ 
ment is always ancillary to, and dependant on,' a 
principal proceeding, either at law or in equity, which 
has for its purpose a determination of the justice of a 
creditor’s demand.” 
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There is cited in support of the above section in note 4 
the cases of: 

“Laborde v. Ubarri, 214 U. S. 173, 53 L. ed. 955, 29 
S. Ct. 552; Henrietta Min. & Mill Co. v. Gardner, 173 
U. S. 123, 43 L. ed. 637, 19 S. Ct. 327; Ex Parte Des 
Moines & M. R. Co. 103 U.S. 794, 26 L ed. 461.” 

In Laborde v. Ubarri, 214 U. S. 173, 53 L. ed. 955, 956, 
the Court said: 

“This is the same suit that has been decided already. 
Ubarri & Yramategui v. Laborde, 213 U. S. 168, ante 953, 
29 Sup. Ct. Rep. 549. There is presented here a sub¬ 
ordinate question as to the right of the plaintiffs in 
error, who were also the plaintiffs below, to retain an 
attachment against property alleged to belong to two 
non resident heirs of Pablo Ubarri. The District Court 
ordered the complaint to be dismissed as to these heirs, 
and the attachment against any of their property to 
be dissolved, on the principle that has been laid down 
more than once by this court, that, in the courts of the 
United States, “attachment is but an incident to a suit, 
and, unless the suit can be maintained, the attachment 
must fall.** Ex parte Des Moines & M. R. Co. 103 
U. S. 794, 796, 26 L. ed. 461, 462. ‘Unless the suit- 
can be maintained’ means, of course, unless the court 
has jurisdiction over the person of the defendant. See 
further Toland v. Sprague, 12 Pet. 300, 330, 336, 9 L. 
ed. 1093, 1105, 1107; Chaffee v. Hayward, 20 How. 
208, 15 L. ed. 804; Clark v. Wells, 203" U. S. 164, 51 L. 
ed. 138, 27 Sup. Ct. Rep. 43.” 

In Walters v. Western c£ A. R. Co., 69 F. 679, 681, the 
court in holding that the dissolution of a corporation, pend¬ 
ing garnishment proceedings against it and before the ab¬ 
judication of any liability abates such proceeding, said in 
part as follows: 

“My opinion is that any rights McLendon had were 
by virtue of the garnishment proceeding, were depen¬ 
dent upon it, and were lost when it fell by dissolution 
of the corporation. * * * If the company had been in¬ 
debted to McLendon, or if there had been any liability 
on its part to him for tort, it would be applicable; but 
the facts here are peculiar and that case cannot be 
held to apply to this case, and certainly not to con- 
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trol it. Suppose that this garnishment proceedi 
had been defective, and had been dismissed bv the 
court on account of such defect,—an insufficient affi¬ 
davit, for instance, as a basis for it,—the fact that t|he 
company had wrongfully paid over money, pending the 
same, between the time of the service of a summons apd 
the time of answering, would not give the plaintiff any 
right, in a subsequent proceeding to have claimed the 
amount so paid over, as against the company as his 
rights were dependent upon maintaining that garnish¬ 
ment proceeding, by which and under which all ijiis 
rights were acquired. There does not seem to he a\iy 
difference between that case and one where the suit 
falls on account of the legal death of the corporation l” 

In 47 A.L.R. 1288, 1390, supra, it is stated: 

“(4) An attachment of the property of a corporatioln, 
levied after its dissolution, is subject to annulment. In 
order to maintain the lien of an attachment, the lienor must 
show that it existed before the dissolution. (Citing among 
other cases, Fitts v. National Life Asso. (1900) 130 Ala. 413 
30 So. 374; Fraileij v. Central F. Ins. Co. (1874) 9 Phila. 
(Pa.) 219; Stiles v. Laurel Fork Oil <.& Coal Co. (1900) 47 
IV. Va. 838, 35 S. E. 986; and People v. Mutual Ben. L. Asso. 
(1895) 86 Hun. (N. Y.) 219.)” 

Here, the Municipal Court did not have jurisdiction over 
the dissolved corporation. The attachments before judg¬ 
ment had no independent existence apart from the action 
itself. Accordingly, since the action could not be main¬ 
tained, the attachments likewise must fall. 

IV. 

The District Court Properly Directed Appellee, as Receiver 
in the District of Columbia of the Dissolved Corpora¬ 
tion, to Take Possession of the Automobile and Monies 
Attached. 

In the receivership case, the District Court refused to 
appoint an ancillary receiver in the District of Columbia, 
at the suggestion and request of the domicilary receiver 
in the Commonwealth of Pennsylvania. The Districjt 
Court did, however, appoint a Receiver in the District qf 



22 


Columbia for all of the assets of the dissolved corporation 
in the District of Columbia and directed appellee, as such 
Receiver, to care for and preserve the same until further 
order of the Court. The District Court obviously saw fit to 
appoint a Receiver who would be subject to its exclusive 
jurisdiction and to vest title to all assets of the dissolved 
corporation in such Receiver so that at some future date, 
under appropriate proceedings, all District of Columbia 
claimants or creditors of the dissolved corporation could 
be permitted to share such assets on an equal parity, un¬ 
less, of course, some creditor should prove a preferred 
or prior claim. 

Also, in its order appointing appellee as such Receiver, the 
District Court expressly enjoined any persons from prose¬ 
cuting any actions of suits which affected property of the 
dissolved corporation. This order applied to the pending 
Municipal Court action which had been filed by appellant. 
When appellant, nevertheless, attempted to prosecute the ac¬ 
tion, appellee, as Receiver, sought to intervene in the Munic¬ 
ipal Court action for the purpose of filing a suggestion of 
dissolution of the defendant therein and of vacating the at¬ 
tachments before judgment and to abate the action. When 
the matter came on for hearing, the Municipal Court merely 
entered an order suspending all further proceedings in the 
Municipal Court action until the outcome of appropriate 
proceedings in the receivership case affecting the subject 
matter of the attachments before judgment, and trans¬ 
mitted a copy thereof to the District Court. 

In this view of the matter, appellee, filed a motion in the 
receivership case for an order releasing the attachments 
before judgment; and appellant filed a motion for an order 
granting leave to the Municipal Court to proceed and de¬ 
termine the Municipal Court action. 

In Clark v. Willard, (first appeal) 292 U. S. 112, 78 L. ed. 
1160; (second appeal) 294 IT. S. 211, 79 L. ed. 865, relied 
upon by appellant as authority for the proposition that 
neither dissolution nor cessation of a corporation works 
abatement of an action against the dissolved corporation, 
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the Supreme Court upheld the Montana Court’s interpre¬ 
tation of that state’s own statute which provided that! the 
dissolution of a corporation does not “take away orj im¬ 
pair any remedy given against any such corporation], its 
stockholders or officers, for any liability which has ^een 
previously incurred” as being applicable to foreign jcor- 
porations as well. 

The Supreme Court was careful to say, however, ^hat 
while by virtue of this statutory provision actions aga|inst 
dissolved foreign corporations were not abated in ^on- 
tana, the rule is different in jurisdictions where thei\c is 
no statute or public policy. The Court cites McGoon v. 
Seales, 9 Wall. 23, 19 L. ed. 545; of Cinnot v Ilanan, 214 N. 
Y. 454,458, 459, ISO N. E. 858; Marstallcr v. Mills, 143 N. Y. 
398, 400, 38 N. E. 370. 

The decision upholds appellee’s contention that the right 
to institute and prosecute an action against a dissolved cor¬ 
poration is a part of the substantive law of the state of) in¬ 
corporation and in the absence of expressed statutory 
authority or a strong public policy to the contrary, must be 
followed. 

In United States, to Use of Colonial Brick Corporation, 
v. Federal Surety Co. et al., 72 F. (2d) 961, an appeal was 
taken from an order of the District Court granting a motion 
of E. W. Clark, receiver of Federal Surety Company, to 
quash the writ of summons issued against the corporation 
and to vacate and set aside the return of the writ, on the 
ground that the corporation had been dissolved and its 
existence had been completely terminated under the laws 
of the state of Iowa wherein it had been incorporated. The 
contention was made that the right to sue the corporation 
persisted, notwithstanding its dissolution. 

The court said in part, page 964: j 

“ * * * The general rule is that when a foreign cor¬ 
poration has been dissolved, no suit can be filed against 
it and no personal judgment against it can be ob¬ 
tained in the absence of a statute or of a public policy 
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to the contrary in the state where the foreign corpora¬ 
tion has been licensed to do business. Clark v. Williard, 
supra; National Surety Co. v. Cobb (C. C. A.) 66 F. 
(2d) 323; Oklahoma Natural Gas Co. v. State of Okla¬ 
homa, 273 U. S. 257, 47 S. Ct. 391, 71 L. ed. 634. There 
is no such statute or public policy in the state of Mary¬ 
land. 

“It would therefore be futile to proceed with the 
case as to the Surety Company since any judgment 
against it would be of no effect. * * *” 

That there is neither a public policy nor statutory 
authority in the District of Columbia for prolonging the 
life of a foreign dissolved corporation is evident from the 
decision of this Court in Bloedorn v. Washington Times 
Co., 67 App. D. C. 91, 89 F(2d) 835, where this Court applied 
the New York law in determining whether a dissolved New 
York Corporation which had been engaged in business in 
the District of Columbia could be sued in this jurisdiction 
after its dissolution. 

Appellant also relies upon Title 29, Section 716,1940 D. C. 
Code. This section is in derogation of the common law and 
must be strictly construed. As is obvious, this section applies 
only to District of Columbia corporations against which 
actions are pending at the time of dissolution. Cf. Marion 
Phosphate Co. v. Perry, supra., and Standard Lumber Co. 
v. Interstate Trust Co., supra. 

The District Court denied appellant’s motion, presumably 
on the ground that the action could not be maintained 
against a dissolved corporation and, hence, that the at¬ 
tachments before judgment must likewise fall. In any 
event, it is clear that the District Court committed no error 
in directing appellee as Receiver of the dissolved corpora¬ 
tion to take possession of its assets, since the service on 
the dissolved corporation in the Municipal Court action 
was invalid and the attachments before judgment in¬ 
effectual. 

The other cases cited by appellant in his brief are either 
not in point or do not sustain his contention. These cases 



25 


generally involve foreign corporations where the law cjf the 
state creating them permits actions after dissolution oj* else 
there is a strong public policy or statutory authority in 
the forum for allowing suits after dissolution. Such is not 
the case here. 

CONCLUSION. 

It is respectfully submitted, therefore, that the District 
Court committed no error in directing appellees, as receiver 
aforesaid, to take possession of the assets of the dissolved 
company theretofore attached before judgment, and hold 
the same subject to the further order of this Court. If 
appellant has any prior lien or preferred claim against such 
assets then, of course, this can be determined in the receiver¬ 
ship case; and he was expressly given the right to intervene 
in the case for this purpose. Nor did the District CJourt 
commit any error in refusing appellant the right to proceed 
with the prosecution of his Municipal Court action, ^ince 
service therein was invalid and the action cannot be main¬ 
tained against the dissolved corporation. As the action 
cannot be maintained, the attachments before judgment, 
which are ancillary thereto, must of necessity fall. The 
order of the District Court should therefore be affirmed. 

Respectfully submitted, 

James M. Earnest, 

1118 Woodward Bldg., 
Washington 5, D. C. 
Attorney for Appellee\ 



